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in this section do not apply where De-
partment funds are provided to reli-
gious organizations as a result of a
genuine and independent private choice
of a beneficiary or through other indi-
rect funding mechanisms, provided the
religious organizations otherwise sat-
isfy the requirements of the program.
A religious organization may receive
such funds as the result of a bene-
ficiary’s genuine and independent
choice if, for example, a beneficiary re-
deems a voucher, coupon, or certifi-
cate, allowing the beneficiary to direct
where funds are to be paid, or through
a similar funding mechanism provided
to that beneficiary and designed to
give that beneficiary a genuine and
independent choice among providers.

§87.2 Formula and block grants.

(a) This section is not applicable to
the programs governed by the Chari-
table Choice regulations found at 42
CFR Part 54 and 45 CFR Parts 96, 260,
and 1050.

(b) Religious organizations are eligi-
ble, on the same basis as any other or-
ganization, to participate in any De-
partment program for which they are
otherwise eligible. Neither the Depart-
ment nor any State or local govern-
ment receiving funds under any De-
partment program nor any inter-
mediate organization with the same
duties as a governmental entity under
this part shall, in the selection of serv-
ice providers, discriminate for or
against an organization on the basis of
the organization’s religious character
or affiliation. As used in this section,
“program’ refers to activities sup-
ported by formula or block grants. As
used in this section, the term ‘‘recipi-
ent” means an organization receiving
financial assistance from an HHS
awarding agency to carry out a project
or program and includes the term
“grantee’ as used in 45 CFR Parts 74,
92, and 96.

(c) Organizations that receive direct
financial assistance from the Depart-
ment may not engage in inherently re-
ligious activities, such as worship, reli-
gious instruction, or proselytization,
as part of the programs or services
funded with direct financial assistance
from the Department. If an organiza-
tion conducts such activities, the ac-
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tivities must be offered separately, in
time or location, from the programs or
services funded with direct financial
assistance from the Department, and
participation must be voluntary for
beneficiaries of the programs or serv-
ices funded with such assistance.

(d) A religious organization that par-
ticipates in the Department-funded
programs or services will retain its
independence from Federal, State, and
local governments, and may continue
to carry out its mission, including the
definition, practice, and expression of
its religious beliefs, provided that it
does not use direct financial assistance
from the Department to support any
inherently religious activities, such as
worship, religious instruction, or pros-
elytization. Among other things, a
faith-based organization that receives
financial assistance from the Depart-
ment may use space in its facilities,
without removing religious art, icons,
scriptures, or other religious symbols.
In addition, a religious organization
that receives financial assistance from
the Department retains its authority
over its internal governance and it
may retain religious terms in its orga-
nization’s name, select its board mem-
bers on a religious basis, and include
religious references in its organiza-
tion’s mission statements and other
governing documents in accordance
with all program requirements, stat-
utes, and other applicable require-
ments governing the conduct of De-
partment-funded activities.

(e) An organization that participates
in programs funded by direct financial
assistance from the Department shall
not, in providing services, discriminate
against a program beneficiary or pro-
spective program beneficiary on the
basis of religion or religious belief.

(f) No grant document, agreement,
covenant, memorandum of under-
standing, policy, or regulation that is
used by the Department or a State or
local government in administering fi-
nancial assistance from the Depart-
ment shall require only religious orga-
nizations to provide assurances that
they will not use monies or property
for inherently religious activities. Any
restrictions on the use of grant funds
shall apply equally to religious and
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non-religious organizations. All organi-
zations that participate in Department
programs, including organizations with
religious character or affiliations,
must carry out eligible activities in ac-
cordance with all program require-
ments and other applicable require-
ments governing the conduct of De-
partment-funded activities, including
those prohibiting the use of direct fi-
nancial assistance to engage in inher-
ently religious activities. No grant doc-
ument, agreement, covenant, memo-
randum of understanding, policy, or
regulation that is used by the Depart-
ment or a State or local government in
administering financial assistance
from the Department shall disqualify
religious organizations from partici-
pating in the Department’s programs
because such organizations are moti-
vated or influenced by religious faith
to provide social services, or because of
their religious character or affiliation.

(g) A religious organization’s exemp-
tion from the Federal prohibition on
employment discrimination on the
basis of religion, set forth in section
702(a) of the Civil Rights Act of 1964, 42
U.S.C. 2000e-1, is not forfeited when the
religious organization receives direct
or indirect financial assistance from
the Department. Some Department
programs, however, contain inde-
pendent statutory provisions requiring
that all recipients agree not to dis-
criminate in employment on the basis
of religion. Accordingly, grantees
should consult with the appropriate
Department program office if they
have questions about the scope of any
applicable requirement.

(h) In general, the Department does
not require that a recipient, including
a religious organization, obtain tax-ex-
empt status under section 501(c)(3) of
the Internal Revenue Code to be eligi-
ble for funding under Department pro-
grams. Many grant programs, however,
do require an organization to be a
“‘nonprofit organization’ in order to be
eligible for funding. Individual solicita-
tions that require organizations to
have nonprofit status will specifically
so indicate in the eligibility section of
a solicitation. In addition, any solicita-
tion that requires an organization to
maintain tax-exempt status will ex-
pressly state the statutory authority
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for requiring such status. Grantees
should consult with the appropriate
Department program office to deter-
mine the scope of any applicable re-
quirements. In Department programs
in which an applicant must show that
it is a nonprofit organization, the ap-
plicant may do so by any of the fol-
lowing means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue
Code;

(2) A statement from a State or other
governmental taxing body or the State
secretary of State certifying that:

(i) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
benefit any private shareholder or indi-
vidual;

(3) A certified copy of the applicant’s
certificate of incorporation or similar
document that clearly establishes the
nonprofit status of the applicant; or

(4) Any item described in paragraphs
(h)(1) through (3) of this section if that
item applies to a State or national par-
ent organization, together with a
statement by the State or parent orga-
nization that the applicant is a local
nonprofit affiliate.

(i) If a State or local government
contributes its own funds in excess of
those funds required by a matching or
grant agreement to supplement De-
partment-supported activities, the
State or local government has the op-
tion to segregate those additional
funds or commingle them with the Fed-
eral award funds. If the funds are com-
mingled, the provisions of this section
shall apply to all of the commingled
funds in the same manner, and to the
same extent, as the provisions apply to
the Federal funds. With respect to
matching funds, the provisions of this
section apply irrespective of whether
such funds are commingled with Fed-
eral funds or segregated.

(j) To the extent otherwise permitted
by Federal law, the restrictions on in-
herently religious activities set forth
in this section do not apply where De-
partment funds are provided to reli-
gious organizations as a result of a

413



Pt. 88

genuine and independent private choice
of a beneficiary or through other indi-
rect funding mechanisms, provided the
religious organizations otherwise sat-
isfy the requirements of the program.
A religious organization may receive
such funds as the result of a bene-
ficiary’s genuine and independent
choice if, for example, a beneficiary re-
deems a voucher, coupon, or certifi-
cate, allowing the beneficiary to direct
where funds are to be paid, or through
a similar funding mechanism provided
to that beneficiary and designed to
give that beneficiary a choice among
providers.

PART 88—ENSURING THAT DEPART-
MENT OF HEALTH AND HUMAN
SERVICES FUNDS DO NOT SUP-
PORT COERCIVE OR
DISCIMINATORY POLICIES OR
PRACTICES IN VIOLATION OF
FEDERAL LAW

Sec.
88.1 Purpose.
88.2 Complaint handling and investigating.

AUTHORITY: 5 U.S.C. 301.

SOURCE: 73 FR 78096, Dec. 19, 2008, unless
otherwise noted.

§88.1 Purpose.

The purpose of this part is to provide
for the enforcement of the Church
Amendments, 42 U.S.C. 300a-7, section
245 of the Public Health Service Act, 42
U.S.C. 238n, and the Weldon Amend-
ment, Consolidated Appropriations
Act, 2010, Public Law 111-117, Div. D,
Sec. 508(d), 123 Stat. 3034, 3279-80, re-
ferred to collectively as the ‘‘federal
health care provider conscience protec-
tion statutes.”

[76 FR 9976, Feb. 23, 2011]

§88.2 Complaint handling and inves-
tigating.

The Office for Civil Rights (OCR) of
the Department of Health and Human
Services is designated to receive com-
plaints based on the Federal health
care provider conscience protection
statutes. OCR will coordinate the han-
dling of complaints with the Depart-
mental funding component(s) from

45 CFR Subtitle A (10-1-12 Edition)

which the entity, to which a complaint
has been filed, receives funding.

[76 FR 9976, Feb. 23, 2011]

PART 89—ORGANIZATIONAL IN-
TEGRITY OF ENTITIES IMPLE-
MENTING PROGRAMS AND AC-
TI\CI:ITIES UNDER THE LEADERSHIP
ACT

Sec.

89.1 Applicability and requirements.

89.2 Definitions.

89.3 Organizational integrity of recipients.

AUTHORITY: Section 301(f) of the Lieadership
Act, Pub. L. 108-25, as amended (22 U.S.C.
7631(f)) and 5 U.S.C. 301.

SOURCE: 756 FR 18763, Apr. 13, 2010 unless
otherwise noted.

§89.1 Applicability and requirements.

(a) This regulation applies to all re-
cipients unless they are exempted from
the policy requirement by the Leader-
ship Act or other statute.

(b) The Department of Health and
Human Services (HHS) components
shall include in the public announce-
ment of the availability of the grant,
cooperative agreement, contract, or
other funding instrument involving
Leadership Act HIV/AIDS funds the re-
quirement that recipients agree that
they are opposed to the practices of
prostitution and sex trafficking be-
cause of the psychological and physical
risks they pose for women, men, and
children. This requirement shall also
be included in the award documents for
any grant, cooperative agreement or
other funding instrument involving
Leadership Act HIV/AIDS funds en-
tered into with the recipient.

§89.2 Definitions.

For the purposes of this part:

Commercial sex act means any sex act
on account of which anything of value
is given to or received by any person.

Leadership Act means the United
States Leadership Against HIV/AIDS,
Tuberculosis, and Malaria Act of 2003,
Public Law 108-25, as amended (22
U.S.C. 7601-7682).

Prostitution means procuring or pro-
viding any commercial sex act.

Recipients are contractors, grantees,
applicants or awardees who receive
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